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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 
Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery (Minister for Child Protection) in 
charge of the bill. 

The CHAIRMAN:  I indicate that there is a report on this bill.  “Report 10: Standing Committee on Legislation: 
Acts Amendment (Consent to Medical Treatment) Bill 2006” was presented last month by the Chair of the 
Legislation Committee, Hon Graham Giffard.  That report contains a small number of statutory amendments, 
which I understand now appear on supplementary notice paper 149, issue 6.   

Clause 1:  Short title -   
Hon GRAHAM GIFFARD:  I want to make a couple of quite brief general comments on clause 1.  The 
Chairman has drawn members’ attention to the report, and I, firstly, acknowledge the outstanding support that 
my committee has received from the committee office staff, who have once again assisted the committee in 
producing a very good report, particularly in the time frame that we were set.  That is of course in very large part 
due to the outstanding workers in the committee office.  I thank all who contributed. 

Hon Simon O’Brien:  Did you have enough time? 

Hon GRAHAM GIFFARD:  Oh, well - how long is a piece of string?  I believe we have produced a very good 
report in a very short space of time. 

I supported this bill at the second reading stage and I remain committed to the principles that the bill sets out.  I 
did not support the second reading without reservation, but I certainly came to the conclusion that I was prepared 
to support this bill.  The reason I say that I did not do so without reservation is that the bill raises difficult issues 
with which we are all grappling.  Essentially, we are talking about decisions that people invariably make to end 
their lives.  I would therefore say that, in light of my experience in dealing with the bill in our committee and 
now dealing with the matter back in the house, although my reservations are far fewer, they are probably more 
clearly defined. 

In the most general terms I would say that the reservations I had about the bill are, ironically, some of the 
strengths of the bill; that is, clearly the provisions of the bill seek as much as possible to be flexible and 
accessible.  Therein lies the cause of some of the difficulties I have with the bill.  In seeking to be flexible and 
therefore not bureaucratic or cumbersome in any way, the bill leaves many issues essentially implied or unsaid.  
I am a bit anxious about some aspects of the bill that are implied when they might just as easily have been said 
explicitly.  I am commenting primarily on the bill in its current form.  I probably should also say that the minister 
has indicated to me her acceptance of the majority of the committee’s recommendations, and I am heartened to 
see the proposed amendments on the supplementary notice paper.  They will go a long way to expressing, from 
the government’s point of view, genuine goodwill towards the committee and the committee’s efforts in making 
what we all thought were very constructive suggestions for changes to the bill.  For the government to say that it 
is prepared to agree with a majority of the committee’s recommendations, I believe, is a genuine and solid 
expression of goodwill on the government’s part.  I wanted to acknowledge that because it is important.  The 
dynamics that will occur as a result of a lot of aspects of this bill will rely on the genuine goodwill of parties 
because people will need to carry out the actions that they say they mean to carry out.  When those aspects are 
left unsaid or are left with a need to be resourced by the government, they will require genuine goodwill to be 
carried out.   

That essentially is the general nature of the difficulties I have with the bill.  I would prefer various aspects of the 
bill, which I will deal with as we go through the bill, to be more explicit, and if they do not weigh down the bill 
in detail, they ought to be more explicit.  When grappling with the meaning of some terms in the provisions of 
the bill, we were often left with implied meanings.  As I say, that is difficult, because the balance is between that 
flexibility and the need to show genuine concern for people who may well be facing the end of their lives.  As a 
community we need to say through this type of legislation that we value people, we value their lives, we care 
about them and we do not want them making profound decisions about ending their lives, or decisions that may 
lead to ending their lives, unless they genuinely understand the decisions they are making and are making those 
decisions competently and with an understanding of their meaning.  That is the balance that is needed in this bill.  
The committee took that balance on board, and that is the balance that we have tried to strike here.  I think we 
made a dozen recommendations in good faith that genuinely sought in the main to make explicit what the 
balance of these aspects of the bill ought to be.  The right for people to make decisions about what happens to 
their bodies must be acknowledged, which is what the Acts Amendment (Consent to Medical Treatment) Bill 
2006 does.  The minister has told the chamber that in the second reading speech and it is something I support.  
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People must have the right to ultimately refuse treatment, and as a community we have a responsibility to assist 
those people to make that decision and to make an informed decision.  The bill in its current form presents far 
too many difficulties for me to confidently say at the commencement of the committee stage that if the bill is 
passed I will continue to support it, because I am not sure whether I will.  I anticipate that, at the end of the 
committee stage, the bill will be in an improved form, and I optimistically anticipate that my support for the bill 
throughout this and continuing stages will be sustained.  The government has shown goodwill towards the 
standing committee and has responded quite positively to its work, and I look forward to the discussion that the 
chamber is about to have on specific clauses of the bill.  I support clause 1.  

Hon SUE ELLERY:  I take the opportunity at the beginning of the debate to place on the record my 
appreciation of the work done by the standing committee.  Members will recall that when I made my comments 
in response to the second reading speech, I cautioned members who might support the bill’s referral to the 
committee not to assume that the committee would be able to resolve the essential personal autonomy question 
that sits at the heart of this bill.  I hope members took heed of that advice.  The committee has done a really 
helpful and useful job.  I thank the chair, the members of the committee and the staff who worked on the report.  
I am sure the report will assist the chamber in its deliberations.  

Hon ED DERMER:  I and others in the chamber believe it is a positive aspect that patients can give their 
doctors advice as to their intentions; however, I have many concerns that it could lead, in unforeseen 
circumstances, to the tragic loss of a patient’s life, when that advice may not have been the patient’s genuine 
intention.  The committee has done a good job of endeavouring to address some of those aspects of the bill.   

I have noted two recommendations that are very important and constructive steps forward.  Recommendation 5 
states - 

Recommendation 5: The Committee recommends that clause 11 of the Acts Amendment (Consent to 
Medical Treatment) Bill 2006 be amended as follows:  

Page 17, line 25 - To delete “made more than 10 years before the time at which the treatment decision 
would otherwise operate”. 

Page 18, lines 10 to 14 - To delete the lines. 

An area of principal concern to me is that a person may prepare an advance health directive under one set of 
circumstances, medical science may advance and a treatment that was unknown to a patient or doctor when the 
directive was prepared may be available when the service is needed.  That may lead to a tragic circumstance 
whereby a non-burdensome and very beneficial treatment may not be applied.  I was concerned to ensure that an 
opportunity existed in the bill for medical practitioners to take into account a change of circumstance.  I am not 
entirely satisfied that the amendment to clause 11 covers that eventuality, but it is certainly a step in the right 
direction.  What worried me was the extraordinary length of the 10-year period and how much circumstances 
pertaining to a patient’s treatment and condition might change in that time, along with the patient’s attitude.  
Deleting the reference to “10 years” is a very positive recommendation by the committee, and it means that at 
any time, to the best of my understanding, a medical practitioner would be required to consider a change of 
circumstances before deciding whether an advance health directive was inoperable.  That is an example of a very 
worthwhile recommendation arising from the work of the committee.   

The other recommendation that impressed me was recommendation 7, to be found on page 49 of the committee’s 
report, which states -  

Recommendation 7: The Committee recommends that the Acts Amendment (Consent to Medical 
Treatment) Bill 2006 be amended to expressly provide that a ‘person responsible’ for a patient under 
clause 11 of the bill, proposed section 110ZD of the Guardianship and Administration Act 1990 must 
act in the best interests of the patient when making a treatment decision for that patient. 

The adoption of the committee’s recommendation 7 would be a very significant step towards providing a safer 
bill that would be less likely to cause a very worthwhile treatment to be withheld from a patient when 
circumstances have changed and overtaken what the patient knew at the time the directive was made, in 
comparison to the time much later on, potentially, when they required the treatment. 
The chairman of the committee, Hon Graham Giffard, should be very satisfied with the work that he and each of 
the members of the committee have done, and also the staff who assisted.  I certainly recommend a thorough 
reading of the report to all members, with particular reference to those two very positive recommendations that 
have come forward.   
Hon HELEN MORTON:  One area of the bill that I really wanted the committee to consider was excluded 
from the committee’s considerations because it was considered to be policy and therefore was not discussed by 
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the committee.  It was whether the bill should be exclusively applicable to people with a terminal illness.  When 
the original discussion paper went out, it was about medical treatment for the dying.  The Health Consumers’ 
Council gave us information during the hearing that when it went out and had quite a large number of 
consultations in 2005, it was on the understanding that the bill would be called the “Medical Treatment for the 
Dying Bill”.  When people came and gave their quite strong views, the feedback that was obtained from those 
consultations was about the issue of people making use of an advance health directive being applicable in the 
event of somebody being unable to provide consent in the final stages of a terminal illness.  I was incredibly 
disappointed that the committee could not use that information to comment on whether the bill should be 
amended in some way to be applicable specifically to people with a terminal illness.  I do not see any 
opportunity for a collective view on that now.  It has been a learning experience for me about determining 
whether in future something like this bill should be referred to a committee before the second reading vote.  I am 
extremely disappointed that we have not been able to hear collective views about whether this bill should apply 
specifically to people with a terminal illness.  Perhaps when the minister makes further comment, she will 
indicate the process covering the community consultation in which the bill was identified as a bill for the 
terminally ill and treatment for the dying and how, in the media coverage and the various other ways, this bill 
has been discussed and promoted to the public.  It has been promoted primarily as a bill to assist people with 
terminal illness.  Although, of course, people with terminal illness will be picked up in the bill, it can apply to 
anyone at any stage with any type of medical intervention who is terminally ill or even those who are not ill but 
who seek the services of a health practitioner; whereas, it was very much promoted to the community as a bill for 
the terminally ill.  

Hon BARBARA SCOTT:  I rise to make some brief comments on the short title of this Acts Amendment 
(Advance Health Care Planning) Bill.  As my colleague has said, the fact that it was referred to the Legislative 
Council Standing Committee on Legislation was a good move.  However, the committee’s inability to examine 
the policy of the bill constrained the committee to a degree.  The haste with which the committee was required to 
report also reduced the number of members of the community who could air their views on the bill.  As 
Hon Helen Morton has said on a number of occasions, the Acts Amendment (Consent to Medical Treatment) 
Bill has been sold as something quite different from what it actually is; therefore, a number of the opposition’s 
concerns will need to be addressed in the Committee of the Whole.  Some amendments are required.  A couple 
of those amendments relate to the lifetime of the living will.  It needs to be regularly updated perhaps with a 
finite time frame.  I am not sure whether the standing committee made a recommendation along those specific 
lines.   

One of the issues that have been raised in the community is the importance of the ease with which a living will 
can be revoked.  At some stage, a person might think about a certain area of health care that might not be totally 
relevant.  As we know, the bill was sold as an instrument to assist the terminally ill; however, it does not 
exclusively cover the terminally ill.  A few other concerns have been raised; for example, the community has a 
very commonly held view that many people are unable to make the decision that would specifically pertain to 
their medical condition.  Therefore, some form of amendment should be made to the bill to ensure that some 
medical advice is available when people draw up their living wills.  The person who has the enduring guardian 
role should be very close to the person writing the living will, so that no interests other than the best interests of 
the patient are considered.  

In its first recommendation the committee suggested inserting a regulation-making power to allow for the 
development of a national register of advanced health directives, in consultation with other states and territories.  
That seems to me to be a reasonable recommendation.  However, it is also important to recognise that, in this 
state and in others, there are two major health deliverers - the public and the private system.  The main operative 
in the private system of health is Catholic Healthcare.  Catholic Healthcare would want its health directives for 
its patients drawn up on an ethical basis.  It is important for that to be taken into consideration in light of 
developing a national register of advance health directives.  Catholic Healthcare nationally has had a form of 
advance health plan for some time.  It is quite legitimate and quite acceptable.  
We are told that people are already being trained to ask the patient, on arrival at a hospital, to produce an 
advance health plan.  There will have to be systems that the -  

The CHAIRMAN:  Order!  We are dealing with clause 1.  Although I do not want to constrain debate, the 
member is now dealing with specific clauses in more detail than is usually done at this stage.  The member 
should frame her comments at the moment around an overview of the bill, as is required on clause 1, and when 
we get to specific clauses we will deal with them.  
Hon BARBARA SCOTT:  Thank you, Mr Chairman.  This is the short title is it not?  
The CHAIRMAN:  It is clause 1, the short title.   
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Hon BARBARA SCOTT:  I guess if we are to generalise in commenting on the short title, we should be aware 
that there is no clear definition of the legal incapacity that would activate a living will.  Although this is the short 
title of the bill, we need to understand whether it is legally able to stand up on its own.  
There are a number of problems with the bill, some of which the Standing Committee on Legislation has raised.  
I will not go into them in detail but in taking a global view of the short title we need to ask what is to be gained 
by this bill that is not already available.  The ability to draw up an advisory declaration already exists.  Advisory 
declarations do not attract any of the problems of the compulsory directives in the bill.  Doctors are already 
protected in relation to such advisory directives but still have the choice to act in the best interests of the patient.  
The bill requires a number of amendments to ensure that, firstly, patients are protected; secondly, appropriate 
guardianship measures are in place to ensure appropriate people undertake patients’ advance health planning; 
and, thirdly, hospitals can, with ease, gain access to a patient’s health directive so that the doctor is not left in a 
quandary, and can act in the best interests of the patient if a living will cannot be found in the back pocket of a 
patient who is delivered to a hospital emergency centre.   

We do not want to penalise doctors who follow the Hippocratic oath to save lives because somebody may have a 
health directive that in fact directed them in another way.  I will reserve my comments for the individual clauses, 
because some of them are more specific.  I will take the opportunity at that stage to make further comment.   

Clause put and passed. 

Clauses 2 to 10 put and passed. 

Clause 11:  Parts 9A to 9D inserted - 
Hon SUE ELLERY:  There are amendments to clause 11 standing in my name on the supplementary notice 
paper.  In summary, those amendments do several things, including restrict the content of proposed 
section 110RA to enable an advance health directive to be registered by deleting the existing proposed 
section 110RA and inserting a new proposed section 110RA; inserting proposed section 110ZAA to establish the 
register and to enable regulations to be prescribed in connection with the registration; adopting certain 
recommendations made by the standing committee in its report; and making some minor drafting changes and 
correcting typographical errors.  I move - 

Page 16, lines 21 to 24 - To delete the lines and insert instead - 

110RA. Registration of advance health directive 
An advance health directive may be registered in the register referred to in section 110ZAA. 

This amendment inserts a new proposed section 110RA to enable an advance health directive to be registered.  
This is consistent with the content of division 1 of part 9B that concerns the making of an advance health 
directive.   

Amendment put and passed. 
The CHAIRMAN:  Minister, can any of the amendments be dealt with together?  It does not appear that they 
can be.  I am always willing to do that if the minister can identify any amendments that can be taken together, 
but we cannot identify any at the moment.   

Hon SUE ELLERY:  The next amendment on the supplementary notice paper arises out of the committee’s 
deliberations.   

The CHAIRMAN:  But it is not joined to another amendment. 

Hon SUE ELLERY:  No.  I will just take a moment to see whether any of the amendments are connected.   

Hon GRAHAM GIFFARD:  Does the minister still have the call?   

The CHAIRMAN:  No, you can have the call.   

Hon GRAHAM GIFFARD:  Clause 11 is the big one.  It makes up most of the bill.  Just about all of the 
amendments that we will deal with are contained within this clause.  Confusion may break out from time to time 
because we are dealing with a substantial part of the bill.  Clause 11 deals with enduring powers of guardianship 
and a whole range of other things.  It covers parts 9A and 9B.  Clause 11 extends from page 8 to page 30 of the 
bill, so it is a big one.   

The CHAIRMAN:  That is why I earlier looked around to make sure that no-one wanted to speak on the first 
amendment.  It was clear that no-one wanted to speak to that amendment, but I suggest that there will be a fair 
bit of opportunity during the debate on clause 11 for members to speak.  I was interested, in the first instance, to 
see whether we could join any of the amendments.   
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Hon SUE ELLERY:  The only one might be amendment 13/11, but members might like to speak to that one. 

The CHAIRMAN:  The amendments appear to be separate and distinct.  We could deal with clause 11 division 
by division if we wanted to.  I am more than happy to make sure that members do not miss out on an opportunity 
to speak.  We will just proceed in an orderly fashion, recognising that this clause comprises the substance of the 
bill.   
Hon GRAHAM GIFFARD:  I am happy to do that, too, Mr Chairman, so that is good.  I will comment 
particularly on the first element of clause 11 - the enduring powers of guardianship.  It is my personal view that 
the great strength of this bill is that it provides for enduring powers of guardianship.  They are very good 
provisions and I wholeheartedly support them.  If ever I were in a position in which I needed someone to look 
after my interests and I was contemplating either an advance health directive or an enduring power of 
guardianship - Hon Suzanne Mary Ellery springs immediately to mind - I would want somebody whom I trusted 
to be my enduring guardian.  That would be my preference, frankly, over having an advance health directive.  
That is my personal view.  I would be a lot more comfortable knowing that someone with some medical 
knowledge, an interest in my welfare, whom I trusted and knew, and who was conscious, available and willing, 
would make decisions on my behalf if ever I got into a state in which I could not make those decisions for 
myself.  That is a real strength of the bill and I applaud it.  The other major focus of the bill is the advance health 
directives.  As I have just indicated, I am not personally attracted to them.  However, I acknowledge that some 
people in the community will prefer that vehicle for the management of issues for them.  It is clear that there is a 
community demand for advance health directives.  As legislators, we have to be aware that people have the right 
to expect these things.  It is not for me to say that, just because I would not want one personally, no-one else can 
have one.  Clearly, the community expects to be able to make advance health directives, having seen people do 
these things already under the common law.  Codifying advance health directives under the bill is consistent with 
that.  People want to control what happens to their bodies, and they should be able to do that.   

We are looking at the amendments proposed for the bill.  The amendment that is on the notice paper, is it 11 - 

The CHAIRMAN:  Amendment 11/11 is the next amendment to be put. 

Hon GRAHAM GIFFARD:  Those are my general observations about the two features of this clause.  I have 
comments about the amendments that are coming up, but I note that they follow amendment 11/11, so I will 
resume my seat and wait until later in the debate. 

Hon HELEN MORTON:  I am a little confused because I am assuming that we can still talk to any proposed 
section in clause 11, or can we talk to only those parts of the clause from amendment 11/11 onwards? 

The CHAIRMAN:  Technically, we are at page 16, line 24.  However, every time I call “that clause 11, as 
amended, be agreed to”, we are talking about the clause up to that point.  Therefore, because this is a long clause 
and it contains the substance of the Acts Amendment (Consent to Medical Treatment) Bill 2006, I will offer 
members a bit of latitude.  I know that the minister will accept that, and we are moving forward, obviously.  The 
next amendment that I will deal with is 11/11.  Hon Helen Morton has the call on the question that clause 11, as 
amended, be agreed to. 

Hon HELEN MORTON:  I will comment on proposed section 110Q, on page 15 of the bill.  It states that an 
advance health directive is not valid unless it is in the prescribed form and is signed or witnessed and all those 
sorts of things.  I understand that, but I think it is a little misleading because it does not matter what form an 
advance health directive takes.  I would like the minister to state that for the record.  A directive need not be an 
advance health directive as set out in this bill.  It does not matter how an advance health directive is written - it 
could be on the back of an envelope or in any form whatsoever - that directive from the patient is equally valid 
under common law as one provided for under this bill.  People should not be of the misunderstanding that this is 
the only form in which an advance health directive can be made.  I understand that it is the only form in which it 
can be given, when one applies this particular bill, but if somebody calls a piece of paper that they have written 
on an advance health directive, it is still equally valid. 

Hon SUE ELLERY:  I am happy to reiterate what the member’s own committee found - 

. . . individuals will be free to choose either a statutory form advance health directive, or a common law 
anticipatory health treatment decision . . .  

I read that from page 42 of the tenth report of the Standing Committee on Legislation, on the Acts Amendment 
(Consent to Medical Treatment) Bill 2006.  To answer the member’s question, I am happy to confirm that is the 
case. 

Hon GRAHAM GIFFARD:  As I anticipated, confusion has broken out already. 
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Hon Simon O’Brien:  You need a rest. 

Hon GRAHAM GIFFARD:  No, I just need to find my place.  The reason I am on my feet again is that I want 
to draw the minister’s attention to recommendation 2 in the Standing Committee on Legislation’s report, so that I 
can get a formal response from the minister.  It is not the type of recommendation that would give rise to an 
amendment because it is a request from the committee that when the regulations come before Parliament they 
contain certain provisions.  Recommendation 2 states - 

The Committee recommends that any form prescribed by regulations to the Acts Amendment (Consent 
to Medical Treatment) Bill 2006 as being required to constitute a valid statutory advance health 
directive for the purposes of proposed section 110Q(1) of the Guardianship and Administration Act 
1990 should contain a clause in substantially the following terms: 

“You are strongly encouraged to seek medical and/or legal advice concerning the terms of this 
directive.  Please indicate whether you have received such advice and (optional) who provided you with 
this advice.” 

Therefore, the committee’s view was that it was desirable for people who were contemplating making these 
decisions to have the desirability of seeking advice drawn to their attention.  As the committee noted in the 
discussion prior to making that recommendation, in paragraph 11.1 - 

. . . any treatment decision made in a statutory advance health directive . . . by a person who does not 
understand the nature or consequences of the decision will also be invalid under this provision. 

In paragraph 11.3 the committee referred to a submission from the Coalition for the Defence of Human Life that 
stressed the importance of ensuring that - 

an appropriately qualified medical practitioner has explained to the patient the nature and purpose of 
the treatment, as well as any risks or side effects, and what alternatives are available. 

The committee took on board those submissions.  Although the committee did not want to place obstacles in 
people’s paths, it thought that it was important for the form to say that they should be fully informed because the 
state needs to express in some way that these decisions are to be fully informed.  Therefore, the committee in its 
comment ultimately said that it - 

. . . acknowledges the benefits of independent assurance that a person’s advance health directive is 
indeed both voluntary and informed, the policy requirement that the legislation be simple and flexible 
must also be observed.  For this reason the Committee makes the following recommendation: 

That was recommendation 2 that I read out earlier to members.  The committee thinks there is a necessary trade-
off between flexibility and accessibility to the scheme but also, importantly, that it is necessary to ensure that 
people understand the decisions they will make.  The committee thinks the balance is struck if we simply prompt 
people to get advice if they have not already done so.  After reading that advice, if people say that they do not 
want to get advice - 

Hon Murray Criddle:  Who will this advice come from? 

Hon GRAHAM GIFFARD:  That is up to the individuals.  However, the committee thought that it was 
important to ask people whether they had taken either medical or legal advice on the advance health directive 
and, if not, that they be encouraged to do so.  If people do not want to seek advice, they do not have to.  There is 
nothing about that statement that would make a person’s decision invalid.  However, the committee thinks it is 
important to prompt people and ask whether they have taken advice on this as it is pretty big decision that they 
are about to make, and we recommend taking advice.  If not, that is people’s decision; they are making the 
decisions about what should happen to their bodies, and we support that.  The committee thought that 
recommendation 2 would allow the community to say that we still think people creating advance health 
directives should get either medical or legal advice - whatever advice they deem appropriate for their 
circumstances.  The committee thinks that it is highly desirable to do that, but people will not be compelled to do 
so, if they do not want to do.  This is the balance that the committee sought to strike, and it thinks that it at least 
demonstrates that the community has an interest in making sure that people make an informed decision.  We 
thought that it was not enough to simply say people must make an informed decision, when there is no process to 
validate that.  There is nothing in the bill that would allow members to sit comfortably and say, “Yes, people will 
be making fully informed decisions.”  Of course, I would expect in the overwhelming number of cases that 
people will seek medical advice for their advance health directives.  However, the committee just wanted to 
make sure that if these matters had not been attended to, that it would be recommended that they be so.  That is 
the reason we made the recommendation.  The recommendation does not appear as an amendment on the notice 
paper because, essentially, the committee is asking the government that this be done, and government members 
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have indicated to me that they are not likely to support this, but I place on record that when the regulations come 
forward, the committee would like to see a provision to that effect. 
Hon BARBARA SCOTT:  I commend the recommendation made by the committee on this matter.  
Hon Graham Giffard has just indicated that this recommendation is not reflected in the bill.  I remind members 
that if this recommendation is not reflected in the bill, no power exists for a regulation to be made after the event 
to give effect to this recommendation.  This recommendation is well intentioned.  It is important to make the 
point that a lay person may not have the ability to draw up an advance health directive.  We therefore need to 
look seriously at that matter.  I ask the minister to indicate whether she believes this recommendation is reflected 
in the bill, because, if it is not, we will need to amend the bill so that this recommendation is reflected in the bill. 
Hon HELEN MORTON:  I ask the minister to tell us whether she supports recommendation 2 made by the 
committee; that is, that any form prescribed by the regulations as being required to constitute a valid statutory 
advance health directive should contain a clause in the following terms -  

“You are strongly encouraged to seek medical and/or legal advice concerning the terms of this 
directive.  Please indicate whether you have received such advice and (optional) who has provided you 
with this advice.” 

I would like to know whether the minister supports the inclusion of this clause, or a similar clause, in the bill.  I 
believe a clause such as this is very important.  I say that for this reason.  The heath professional is the person 
who will need to make the determination about whether the person who has made the advance health directive 
has understood the nature and the consequences of that treatment decision.  That health professional will need to 
make that determination in the very busy environment in which that health professional is working, probably at 
the person’s bedside, or wherever.  One way in which that busy health professional will be able to gain a sense of 
the extent to which the person was aware of the nature and the consequences of that advance health directive is if 
the person has voluntarily written on the form that, yes, I have received advice, and it is from this, this and this 
person.  Medical consent is always referred to as informed consent.  It is never acceptable for medical consent to 
be uninformed consent.  Informed consent is the standard or measure that is used for medical consent.  
Therefore, why is it that in the case of an advance health directive, it is acceptable to have consent that is not 
informed consent?  One small way in which we can bring some level of information to bear on the decision that 
the health professional will need to make is if the health professional can see on the form that advice has been 
provided, and the calibre of the persons who have provided that advice. 

The CHAIRMAN:  I will ask the minister to respond to the questions that have been asked to date.  I will then 
put the proposition to the committee that we deal with each of the proposed sections in this clause by putting 
them section by section.  That is, I will put the question that proposed section 110Q be agreed to, and we will 
move forward in that way; otherwise, we will be all over the place and we will not be dealing with the same area.  
In that way, members will be able to follow the debate.  
Hon SUE ELLERY:  Thank you, Mr Chairman.  I would first like to reiterate the comment made by the Chair 
of the Legislation Committee.  I remind the chamber that the Legislation Committee did not recommend that an 
amendment be made to the bill to give effect to recommendation 2 of the committee.  Nevertheless, the 
government believes it is appropriate that the prescribed form does contain some reference that will encourage 
the maker of an advance health directive to seek medical and/or legal advice.  Our issue is that we do not believe 
that the form of words recommended by the committee is appropriate.  We need to give careful thought to what 
form of words is appropriate.  Members will recall that I have said - I am pretty sure it was in my response to the 
second reading debate - that a commitment was given by the Minister for Health in the other place to consult 
widely about the nature of the prescribed form.  I reiterate that commitment.  The government does not object to 
the prescribed form containing a statement that will encourage people who are proposing to make an advance 
health directive to seek medical and/or legal advice.  However, in the government’s view, the words as proposed 
by the Legislation Committee could be perceived as meaning that an advance health directive should not be 
completed unless the person has sought medical and/or legal advice.  We agree with the Legislation Committee’s 
recommendation that we should encourage people to seek that advice, in the same way that it is a sensible for 
people to seek advice when they are preparing a will.  However, we do not want to compel people to seek 
advice.  The government’s policy position is that we are not opposed to the spirit of the recommendation.  
However, we note that the committee did not recommend that an amendment be made to the bill to give effect to 
that recommendation.  I reiterate the commitment given by the minister that the government will consult widely 
about the wording of the form.  
The CHAIRMAN:  Before we proceed further, I put to the committee that given that clause 11 comprises 
23 pages, it may be easier for the committee if I call the proposed sections section by section, and we progress in 
that way, because members will then have a greater understanding of where we are in the bill.  We are currently 
dealing with proposed section 110Q on page 15.  The question is that proposed section 110Q be agreed to. 
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Proposed section 11OQ:  Formal requirements -  
Hon MURRAY CRIDDLE:  Proposed section 110Q(1)(a) refers to regulations.  I must admit that I have not 
been following the debate, but could the minister give me some indication of whether the regulations are 
prepared or what they might be on the issue we are talking about?  That might assist in the discussion we are 
having. 
Hon SUE ELLERY:  This issue was raised during the second reading debate.  I could quickly go back to look at 
a copy of my speech, but I am fairly sure that I gave the same kind of answer that I have just given in response to 
this issue; that is, the government’s intention is to consult widely on the regulations for the making of the form of 
the advance health directive.  The regulations have not been drafted at this point, but it is the government’s 
intention to do so.  The Minister for Health talked about an education package and ensuring that he consulted 
widely on the form of words that should be used in the regulations. 
Hon HELEN MORTON:  Although I have listened to everything the minister has said, I am still not clear 
whether the minister believes a form of words will be put into the regulations that will enable the maker of the 
advance health directive to indicate on the form who had provided that advice.  It is all very well to suggest that 
a form of words will advise somebody to get medical or legal advice, but that will not do anything to address the 
situation, which is that the health professional at the time will have to interpret the extent to which the maker 
does or does not understand the nature of the treatment and the consequences of the treatment.  The fact that a 
few words on the form say “it is in your best interests to get advice” will not lead them anywhere.  I am looking 
for a way of giving health professionals some assistance to help them understand that the person has received 
advice and the nature of that advice.  If the minister could indicate that the form will have a space that the maker 
of an advance health directive can fill out, I am sure that I would be satisfied with that. 

Hon SUE ELLERY:  I understand that the honourable member would be satisfied with that, but that is not a 
commitment I am prepared to give.  The point I was trying to make, which perhaps I did not express particularly 
eloquently, is that we think it appropriate that there be something on the form that encourages people to seek 
legal or medical advice.  The government is of the view that the particular form of words reflected in the 
recommendations of the report implies that unless the person ticks a box to say he has advice and who it is from, 
his advance health directive is invalid.  We do not want to create that impression.  The position is clear, but we 
are not going to be able to reach agreement on it.  I understand what the member is asking; she wants something 
in the form of the words in the committee report.  The government’s position is that we will put something in the 
form that encourages people to seek legal or medical advice.  However, we say that to put it in the terms 
suggested by the committee implies that it is a requirement.  We do not think that is a sensible way to proceed if 
we are erring on the side of encouraging people to take an advance health directive in the least complex way.  
Where we differ from the committee is on the words that have been suggested.  We are saying that the form of 
words should indicate that people are being encouraged to consider getting legal or medical advice, and we 
would not take it further than that. 

Hon BARBARA SCOTT:  Just for further clarification, the minister has made a commitment to the chamber 
that the government would make those words clear.  Is there an amendment to do that?   

Hon Sue Ellery:  I think you have misunderstood what I said. 

Hon BARBARA SCOTT:  Could the minister explain again? 

Hon SUE ELLERY:  I will give it one last shot.  What I explained, probably about 10 minutes ago now, is that 
the government accepts the view of the committee that it would be useful to have something on the form that 
encouraged people to seek legal or medical advice.  We say that the form of words in the committee’s report 
implies to people that if they do not tell us from whom they got that advice, for example, somehow their advance 
health directive would be invalid.  That could be perceived as sending a message to people that the advance 
health directive should not be completed without their seeking prior legal or medical advice.  We think we ought 
to encourage people to do that, but we do not want to create the impression that the advance health directive 
cannot be completed unless that advice has been sought.  That is the difference between what the committee 
recommended, but did not seek an amendment on, and the response from the government. 

Hon RAY HALLIGAN:  I certainly hear what the minister says on that particular issue.  However, what she is 
saying to me, and she can correct me if I am wrong, seems to me to fly in the face of certain parts of proposed 
section 110Q.  She has spoken about the fact that the government does not want to impose this position on to the 
maker of an advance health directive.  I hear what she says.  I have also read what the committee has 
recommended.  However, after reading proposed section 110Q, the government appears to be going to a lot of 
trouble to have this advance health directive witnessed by two people - not one, but two people - and also going 
to the trouble to determine who those people might be, although at the end the government says that it could be 
anybody.  However, more importantly, I believe - I admit I am moving on to the next proposed section but I 
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believe it is relevant - the legislation talks about the fact that the “directive is invalid” if certain things occur.  
The government appears to be going to a lot of trouble to try to protect the maker of the directive, but all the 
committee is doing is asking for a little extra protection.  The Chairman might ask me to wait until the next 
proposed section, but I might ask: how is it that the maker may not understand the nature of the treatment 
decision or the consequences of making that treatment decision?  Who will tell the maker those things?  Is there 
anything in the bill that says the maker has to obtain that information?  Somehow it becomes invalid if the maker 
does not know.  The maker might be dead at that point in time, but I do not know how one would find out.   

Hon Sue Ellery:  I am not sure of the treatment they would need at that point. 

Hon RAY HALLIGAN:  This is the whole point about getting what the committee asks, and that is the advice. 

Hon Sue Ellery:  But not if they’re dead. 

Hon RAY HALLIGAN:  That is a little flippant.  Admittedly I raised this, but I am reading the words of the 
minister’s bill and asking the minister to explain it.  The minister has not done so as yet, and I will wait for one 
moment until the minister tries. 

Hon HELEN MORTON:  With all due respect, the minister and I differ on not only the form of words but also 
their intent, and I think that is the issue.  The intent from our perspective, from the committee’s perspective and, 
I suspect, from the perspective of a majority of members is that we encourage people to give advice and give 
them an opportunity to identify from whom the advice has been received.  The form of the words is one thing, 
but providing an opportunity for both the maker and the health professional to find out from whom the advice 
has been obtained would be a valuable addition to the form.  Given that this was an element that was not picked 
up in the recommendations - I understand it is one item for which some amendments are being drafted - I ask the 
Chairman whether it is okay to move an amendment from the floor to test the resolve of the chamber on this 
matter. 

The CHAIRMAN:  The answer is yes.  In fact I was going to suggest that if this proposed section in its present 
form is voted down, it will have a significant effect on the bill, and I was going to tell members that if they want 
to move an amendment, now is the time to do so; otherwise, I will put the question on the clause as it is printed.  
If that requires me to pause for a few moments while the member considers an amendment, I will do that, 
because it is critical that we make progress in an orderly manner.  I do not intend to rush anyone on this bill, and 
that is why I am now dealing with the individual proposed sections.   

Hon BARBARA SCOTT:  I anticipated that this would be an issue.  As I pointed out earlier, any assurance we 
get from the minister will be no guarantee unless it is in the bill.  It cannot be reflected in regulations.  I have an 
amendment I have quickly written, but it may not be acceptable; we may need to stop.  The amendment would 
be to insert at proposed section 110Q(a) the words “and the maker has been encouraged to seek legal or medical 
advice”. 

The CHAIRMAN:  Is the member proposing the amendment or actually moving it?  As soon as a copy comes 
to me, I will call it. 

Hon BARBARA SCOTT:  It may or may not be reflective of the concern in the chamber. 

The CHAIRMAN:  Perhaps the minister, having heard that proposal, wishes to comment on it. 

Hon Sue Ellery:  Yes.  If I could get a copy of it, I might be able to say yes to it. 

The CHAIRMAN:  Hon Barbara Scott, for the time being I will regard that as a proposed amendment, just in 
case we change it in some way.  Members, we will pause while this is sorted out, because it is an important part 
of the bill. 

Hon SUE ELLERY:  I will need to talk to the minister.  I am not sure of the best way of doing that; I could ask 
the Chairman to leave the chair - 

The CHAIRMAN:  If the minister wishes, she could postpone proposed section 110Q for some time if she 
thinks that is appropriate; otherwise, I will leave the chair.  The point is that at the moment, if I put the question, 
I think we might lose the clause.  That is not for me to speculate upon, but I think there needs to be some 
resolution of this matter. 

Hon SUE ELLERY:  Yes.  My issue is that I need advice from the minister. 

The CHAIRMAN:  Yes.  Would the minister like me to leave the chair until the ringing of the bells? 

Hon SUE ELLERY:  I think that is probably the easiest way. 
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The CHAIRMAN:  Members, the minister has indicated that she will give consideration to this matter.  We are 
due to break at 3.45 pm, so I will invite other members to make any comment they wish to make on this matter 
before I leave the chair.  It may assist the minister in her deliberations. 
Hon GRAHAM GIFFARD:  I have grave reservations about this proposed amendment.  It does not make sense 
to me.  I do not think it is in the right place, and I draw members’ attention to the clause we will be dealing with 
next, which actually invalidates an advance health directive if it is not made voluntarily or if the person making 
it does not understand the nature of the treatment decision.  The bill contemplates that people need to be 
informed, and that is why this is an unnecessary amendment.  To my understanding, the regulations can make 
that provision quite easily without our interfering with the bill at this point.  It does not make sense to insert that 
amendment here and it will not guarantee that anything appears in either the regulations or in the form.  That was 
the intention of the recommendation of the Standing Committee on Legislation.  This amendment will 
completely miss the mark and I fear that it will create genuine confusion about what this clause means if it is 
amended in this way.  I have very serious reservations about it. 
The CHAIRMAN:  I will take further comments from members.  I understand that Hon Barbara Scott 
foreshadowed her proposed amendment so it could be discussed before the clause was defeated.  At least we are 
succeeding in that respect. 
Hon GIZ WATSON:  Having looked at the amendment, I concur with Hon Graham Giffard’s comments.  I 
cannot see where it fits into this clause.  There is always a danger when we do things like this in haste.  I indicate 
to the minister that I am happy with the clause as it is and that I am not particularly attracted to this amendment.  
I am sure we will have time to consider it over the break. 
Hon KATE DOUST:  Throughout the second reading debate a number of members of this place and the other 
chamber spoke at length about the desirability for individuals who make decisions of this nature to seek medical 
or legal advice - preferably medical advice - from a GP or specialist who can give them the appropriate 
information so that they can make an informed decision.  It is useful to give people some direction on where to 
go.  I supported the committee’s recommendation and believe it is quite well structured.  If the minister had 
encouraged this type of provision being written on the document, it would have simplified the matter.  Although 
I support where Hon Barbara Scott is going with this, I agree with Hon Graham Giffard and others that the 
member’s amendment should not be placed where she has suggested.  Maybe some consideration should be 
given to where that information is provided.  It is important for the bill to acknowledge that a person should refer 
to the appropriate legal and medical advice before that person signs off on it.  However, I am not sure whether 
that direction should be contained in this clause or the next one.  After seeking advice, the minister might revisit 
the issue of the committee’s preference for the document that people will sign off on to contain the words that 
have been suggested.  That might be the easiest way to do it.  Although I support the principle of the amendment, 
because it is very important for people to get the appropriate advice before making a decision, I am not sure 
whether the proposed words would be inserted in the right place. 
Hon SUE ELLERY:  I appreciate the advice of the Chair and members of the Standing Committee on 
Legislation.  I will make it clear to members before the afternoon tea-break that the government is not arguing 
that there should not be something in a form that encourages people to seek legal and/or medical advice.  I have 
said that we will do that, and the government has given that commitment.  The question I am being asked to 
agree to is whether we should spell out the regulations in this clause of the bill and prescribe the words that 
should be in the regulations to give effect to the commitment I have already given.  My current view is that 
following the afternoon tea-break, I will not have changed that position.  However, I will use the opportunity of 
the afternoon tea-break to double-check the matter. 
The CHAIRMAN:  We are dealing with proposed section 110Q.  Before I leave the chair, I indicate to 
honourable members that Hon Barbara Scott has given notice of a proposed amendment.  That is all it is at the 
moment.  She has not moved it.  She told members what her proposed amendment would be so that there could 
be some discussion about it, and I think we have achieved that objective.  The minister has indicated that she will 
reply in due course. 
Committee interrupted until a later stage of the sitting, pursuant to standing orders. 
[Continued on page 7210.] 

Sitting suspended from 3.45 to 4.00pm 
 


